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Re: Whether, under the Texas Racing 
Act, V.T.C.S. art. 179e, a racetrack may 
pay to a horse owners’ orgsnization a 
percentage of the total gross monies 
allocated hm the betting handle to the 
purse and related questions (JD# 19392) 

Your predecessor asked about the authority of a race&a& under the Texas Racing 
Act (the “act”), V.T.C.S. art. 179e. to pay to a horse owners’ organization a percentage 
of the total gross monies allocated from the betting handle to the purse.’ Your 
predecessor advised that several pari-mutuel rawmcks have tmtracted with the Texas 
Horsemen’s Benevolent and Protective Association (the “THBPA”), an organization that 
negotiates with racetracks regarding purse schedules and other matters that concern horse 
owners* and trainers. Your predecessor stated further that a typical contract between a 
racetrack and the THBPA contains the following provisions: 

The racetrack shall deduct from the to&l gross monies allocated from 
the betting handld to the horsemen’s purse fimd a sum equal to two 
percent (2%). . . . 

AU horsemen’s monies controlled by [the mcctrack] shall be 
deposited or invested in an interest-bearing Bccount, or in other 
investments, which the THBPA considers reasonable in light of dues, 
available interest rates and needed liquidity of the account, as 
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directed by the THBPA. Monies derived as interest from these 
investments will be received by the THBPA to be used for horsemen 
as the THBPA may determine. In addition to the two percent (2%) 
provided for in Paragraph 4 of this agreement, these monies (interest) 
will be paid to the THB@A no later than the 10th of each month. . . . 

We metrack] agrees that THBPA is the exclusive representative of 
horsemen at [the racetrack]. Through this contractual arrangement, 
THBPA shall receive two percent (2%) of total gross monies, 
llllocatedtothepurse~d,~ufo~inParagraph4ofthis 
agreement for expemes and benevolence. Any horseman wishing not 
to participate must sign a form with the horsemen *s book@eper to 
be excluded from al) deductions and benefits. . . . 

In the event a horse owner who has won purse money at the 
racetrack properly indicates in writing to ‘RIBPA that the horse 
owner does not agree with the THBPA arrangement, THBPA will 
paythehorseownerthesumoftwopercent@??)ofthepursesum 
won by the horse owner.4 footnotes added.] 

Section 6.08 of the act speci6caUy provides for deductions from the wagering 
pool.~ In pertinent part, section 6.08 provides as follows: 

(a) An amount shall be deducted from each wagering pool to be 
distributed as provided by Subsections(b) through (e) of this section. 
The total maximum deduction from a regular wagering pool is 18 
percult. . . . 

@) A horse racing asso&tion shag set aside for purses an 
amountnotlessthansevenpercentofaliveregularwagering 
pool. . . . 

. . . . 

(l) An association may not make a deduction or withhold any 
percentage of a purse from the account into which the purse paid to a 
horse owner is deposited for mmrbership payments, dues, 
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assessment% or any other payments to an orgsnisation except an 
organization ofthe horse owner’s choice.6 Footnote added:] 

The legislature added subsection (I) to section 6.08 in 1991. See Act of May 18. 1991, 
1991.72d Leg.. RS., ch. 386, Q 29, 1991 Tar. Sess. Law Serv. 1454-56. We found no 
legislative history indicating the legislature’s motivation or intent in enacting the 
subsection 

Section 6.08@ of the act authorizes a mcetrack tom withhold a percentage of a 
purse to deposit for payments to an organization of the horse owner’s choice. In our 
opinion, section 6.080 therefore authoriaes a mcetrack to execute a contract with the 
THBPA to pay to the THBPA two percent of the amount section 6.08(b) requhes the 
rawtmck to set aside fbr the purse, but only ifthe horse owner who is to receive the purse 
has chosen to have the money withheld t%om his or her account and paid to the THBPA 
We are unaware of any other law that would prechrde such a payment. 

Your predecessor next asked whether the contract violates the act by requhing the 
racdrack to pay to the THBPA all interest from the accounts containing the portion of the 
wagering revenue that section 6.08(b) of the act dedicates to the purse. The act contsins 
no provisions either permihg or prohibiig such an arrangement; nor does the act 
contain any provisions otherwise dedicating that interest .jncome. Furthermore, we are 
muuvare of any other law that would preclude the payment of interest ~income from the 
purseaccounttotheTHBPA 

Ifthe int&est income is part of the racetrack owners* discretionary revenue, they 
may use the interest income as they wish. including contracting to pay the interest income 
to the THEPA On the other hand, if the money in the accounts belongs to the TELBPA at 
the instant the mwtrack owner deposits the money, the TIBPA is entitled to the interest 
income. In either event, we see nothing that precludes the racetrack owners from 
contracting to pay to the THBPA all interest Born the accotmts containing the portion of 
the wagering revenue that section 6.08(b) dedicates to the purse. 

Fii, your predecessor asked whether the contract violates the act by providing 
that a horse owner may opt out of the contracmal arrsngement by so informing the 
horsemen’s bookeeper or.the THBPA in writing. As your predecessor indicated, the 
prototype of the contract between the THBPA and mcetrack owners states, “Any 
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horseman wishing not to participate must sign a form with the horsemen’s bookkeeper to 
be excluded f&n ali deductions and benefits.” The prototype further states that a horse 
owner who has won purse money but who does not agree with the contractual 
arrangement must notify the THBPA in writing to receive “two percent.. . of the purse 
sum- the horse owner won. 

section 6.08(r), V.T.C.S. article 179e, forbids a m&rack gem withholding any 
pacentage of a purse paid to a horse owner for payments to an organization unless the 
organization is “of the horse owner’s &o&e.” (Emphasis added). In our opinion, the 
legislature meant, by the use of the term “choice,” to require a horse owner activeiy and 
dhnativdy to decide whether to have a percentage of his or her wimtings withheld and 
given to a particular organization. See WESSTER’S Nnrr~ NEW COLLEGIAN DICTIONARY 
23536 (1990) (defining “choice” as “the act of choosing”). We do not believe the opt- 
out arrsngements described in the contract provide a horse owner with the kind of active, 
a&mauve decision the legislature intended. We thus conclude that the contracmai opt- 
out provision violates section 6.08(f). 

Your predecessor’s 6nai question implicates one other issue that we. wish to 
address. Specifically, your predecessor suggested that the THBPA contract may violate 
section 6.080 by providing that, if a horse owner who has won purse money opts out of 
the contrachd arrangement, the THBPA wig pay to the horse owner two percent of the 
amount he or she aiready has received as winnings, instead of the amount necqsaty to 
give the homeowner the entire purse. In other words, as we understand it, from a purse 
of SKJO, the mcetrack owner withholds M amount equal to two percent of the purse, or 
S2, for deposit into the THBPA account. The horse owner then receives S98. If the horse 
owner opts out of the THBPA contractuai arrangement, the THBPA pays the horse owner 
two percent of S98, or Sl.96; the horse owner does not receive two percent of SIOO. 

Section 6.08(f) prohibits a horse racing association from withholding any 
percentage of a horse owner’s purse unless the horse owner has chosen to permit it. In 
our opinion, the arrangement authorized by the THBPA contract violates section 6.08(0 
by withholding from the horse owner a percentage of the purse that he or she has not 
authorixed to be withheld. In the example we have set forth above, the THBPA withholds 
from the horse owner 0.04% of the purse. That this amount may be minimai is irrelevant; 
on its face, section 6.080 does not permit it. To the extent the THBPA contract 
authorizes the withholding of money from a horse owner without the horse owner’s 
consent, the contract contravenes section 6.08(/) of the act. 

Whether the presence of provisions we have determined to be unlawful invalidates 
the entire contract is a matter of contractual construction; thus the issue is not amenable 
to the opinion process. See Attorney GeneraK)piions DM-192 (1992) at 10 (stating that 
this office does not construe contracts); IM697 (1987) at 6 (same). 
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SUMMARY 

Section 6.08(4 of the Texas Racing Act (the “act”), V.T.C.S. 
article 179e, authorizes a mcctrack to pay to a horse owners’ 
organizstion a percentage of the total gross monies allocated ~frorn 
the betting handle to the purse, but only ifthe horse owner who is to 
receive the purse has chosen to have money deducted from his or her 
accamt and paid to the Texas Horsemen’s Benevolent and 
Protective Association (the “THBPA”). Additionalty, nothing in the 
act prohibits a mcetmck from contra&g to pay the THBPA sll 
interest 6om the accounts containing the portion of the wagering 
revenue that section 6.08(b) of the act dedicates to the purse. 

Section 6.08(r) of the act forbids a mcetrack gem withholding 
any percentage of a purse paid to a horse owner for payments to an 
organization unless the organization is of the horse owner’s choice. 
The term ‘choice.” implies that a horse owner is entitled actively and 
aflirmatively to decide whether to have a percentage of his or her 
wit@ngs withheld and given to a particular oqanimtion. A con- 
tractual provision providing that a horse owner may opt out of 
having a percentage of his or her winnings withheld and given to the 
THBPA violates section 6.08(1). 

Section 6.08(f) also probiits a mcetrack from executbtg a 
contract under which a horse owner who chooses to abstain 6om 
participation in the THRPA is not reimbursed for the total amount of 
moneywithheldfromthepurse. TotheextentthattheTHBPA 
contract authorizes the withholding of money from a horse owner 
without the horse owner’s consent, the contract contravenes section 
6.08(1) ofthe act. 

Whether the presence of the uniawtid provisions invalidates the 
entire contract is a matter of contractwJ construction. 

K$berly K. yoltrogge 
Assistant Attorney oeneral 
Opinion Committee 


